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The bonding requirements for investment in Africa 
 
INTRODUCTION 
 
Africa hosts the majority of the least developed countries (LDCs) with thirty four out of forty 
of them located there.1 These are low income states that are “structurally disadvantaged in 
their development process” and are more unlikely than other poor countries to come out of 
poverty.2 Foreign direct investments (FDI) are much sought after and play a critical role in 
the post-war reconstruction in countries like Angola. Generally, FDI is crucial for the 
development of the LDCs in terms of “export growth, technology and skills transfer, 
employment generation and poverty eradication”.3 In addition, “FDI is instrumental in the 
rapid and efficient cross-border transfer and adoption of best practice – ranging from 
technological, managerial, to environmental and social standards”.4 Historically, Western 
companies accounted for the majority of FDI in Africa and the investment was concentrated 
on areas such as mining and oil industries. In recent years, China has become a player in 
Africa. The Chinese official figure showed that its total investment in Africa had amounted to 
nine billion US dollars by 2010 and its investment now ranges from mining and construction 
to manufacturing and agriculture and to financing.5 Apart from the predominant investment 
in oil exploration, Chinese firms were also engaged in construction and retail trade.6 The 
trade between China and Africa reached 114.81 billion US dollars in the first eleven months 
of 2010.7As between China and Angola alone, the trade was about 25 billion US dollars in 
2010, but crude oil took up almost all the imports from Angola.8 
 
Some regard China’s expansion in Africa as “neo-colonialism”; this implicates that China 
may act as the Western companies did inter alia by generating environmental degradation 
through exploitation of Africa’s natural resources.9 But many Africans do not share this view 
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of China implementing “neo-colonialism” in Africa. As South African President Jacob Zuma 
argues, "China is there discussing with the brothers and sisters in Africa to create a mutually 
beneficial kind of relationship … different from former western colonialists [who simply 
took] things by force."10 Others also blame China for detaching investment from human 
rights and making no efforts to oblige African countries to improve their human rights.11 
China, however, argues that “each country should be allowed their own definition of [human 
rights] and timetable for reaching them” and that “attempts by foreign nations to discuss 
democracy and human rights violate the rights of a sovereign country.”12 
 
As an emerging economy, China has developed its own way of government and business. 
Leaving aside its style of totalitarian government, China has its different business models and 
ways of doing business when contrasted with European and American businesses. Chinese 
businesses are, for example, less bureaucratic and may take immediate action and execute 
projects quickly.13 This apparently makes business sense and fits the needs of some African 
countries for reconstruction. As the Sierra Leone ambassador to Beijing stated, “The Chinese 
are doing more than the G8 to make poverty history…If a G8 country had wanted to rebuild 
the stadium, we'd still be holding meetings! The Chinese just come and do it. They don't hold 
meetings about environmental impact assessment, human rights, bad governance and good 
governance. I'm not saying it's right, just that Chinese investment is succeeding because they 
don't set high benchmarks.”14  
 
However, as indicated by the Sierra Leone ambassador, this may also create a variety of 
problems. On the business side itself, one problem is that work may not be completed up to 
the satisfactory standard; for example, cracks appeared in the walls of a hospital only months 
after completion of construction, resulting in the abandonment of the compound.15 Then what 
is particularly acute is the impact on environment. Chinese companies are not only engaged 
in mining, oil and other industries with high environment risks, but also undertake projects in 
remote regions, which burdens the ecologically fragile environment and aggravates the 
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problems by construction of accesses.16 Examples abound. A Chinese oil company polluted 
lakes in Sudan with spilled crude oil. 17 Chinese multinationals engaged in mining in 
Zimbabwe were “operating like makorokoza miners” (“a scornful term for illegal gold-
panners”).18 Sinopec commenced oil prospering in Loango National Park in Gabon without 
the environmental impact study being approved by the Ministry of the Environment. The 
company was accused of creating “mass pollution, dynamiting areas of the park and carving 
roads through the forest”.19 Obviously, the potential threat to rare plants and animals would 
otherwise be tremendous but for the subsequent order to halt the production.20 Unregulated 
mining activities have caused environmental damage in Congo and state-owned companies 
and private Chinese entrepreneurs, both being poor performers for pollution control back in 
China,21 are found to be involved in mining and other activities.22China also exports its dam 
building capacity and know-how to Africa, 23 but the environmental impact back in China is 
already evident: flooding land and displacing residents, changing its ecosystem and 
destroying biodiversity.24 It is no surprise and indeed credible enough that the $2.2 billion 
Gibe III dam on Ethiopia’s Omo River due to be completed in 2013 will inflict disastrous 
impact on the habitat of birds and hippos and the Ghana’s $729 million Bui project on the 
Black Volta River, when completed in 2013, will flood a quarter of Bui National Park and 
displace 2,600 people, both projects being financed and undertaken by China.25

  

 
There have been general calls on the transnational companies’ home governments to monitor 
their activities abroad to make sure that they operate in an ethical way in the host countries.26 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
16!Lucy!Corkin,!China,!Africa!and!the!Environment,!A!Briefing!Paper!on!the!Forum!on!China?Africa!Co?operation,!
Prepared!for!International!Rivers,November!5,!2009,!
http://asiandrivers.open.ac.uk/FOCAC%20Background%20Paper.pdf.!
17 The Chinese in Africa, 
18 Comments made by the Zimbabwe’s environment minister, as cited in The Chinese in Africa, 
19 Ian Taylor, China's environmental footprint in Africa,  China Dialogue, February 02, 2007,  
http://www.chinadialogue.net/article/show/single/en/741. 
20 Howard W. French, Afr Aff (Lond) (January 2007) 106 (422): 127-132. 
21!Wang!and!Jin!found!that!both!state!owned!companies!and!privately!owned!companies!in!China!have!poor!
pollution!control!performance!when!compared!with!collectively!or!community!owned!companies!or!wholly!
foreign!owned!companies.!Hua!Wang!&!Yanhong!Jin,!Industrial!Ownership!and!Environmental!Performance:!
Evidence!from!China,!World!Bank!Policy!Research!Working!Paper!2936,!December!2002.!!
22 Stephanie Nieuwoudt, Pros and Cons to Huge Chinese Investment in DRC, CAPE TOWN, Oct 28 (IPS), 
http://ipsnews.net/africa/nota.asp?idnews=49031. 
23 Peter Bosshard, China’s Environmental Footprint in Africa, 04/2008, 
http://www.internationalrivers.org/files/SAIIA%20policy%20briefing%20508.pdf; Shai Oster, China: New 
Dam Builder for the World, the Wall Street Journal, December 28, 2007. 
24!JIM YARDLEY, Dam Building Threatens China's 'Grand Canyon', March 10, 2004, 
http://www.nytimes.com/2004/03/10/world/dam-building-threatens-china-s-grand-canyon.html?src=pm; 
MICHAEL CASEY, UN Study Advises Caution over Dams, AP foreign, Friday May 22 2009, 
http://www.guardian.co.uk/world/feedarticle/8520596 (A United Nations report observes that a dam 
development in China causes “changes in river flow volume and timing, water quality deterioration and loss of 
biodiversity.”).!
25!Randall Hackley and Lauren van der Westhuizen, Africa’s Friend China Finances $9.3 Billion of 
Hydropower, the Bloomberg News, Sep 9, 2011, http://www.bloomberg.com/news/2011-09-09/africa-s-new-
friend-china-finances-9-3-billion-of-hydropower.html!
26 EVELOPMENT ECONOMIC DEVELOPMENT IN A FRICA, Rethinking the Role of 
Foreign Direct Investment, UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT 



It is true that the investors’ home governments should do more to monitor their companies’ 
investment in Africa. It is also true that the investors should make efforts to invest in Africa 
in an ethical way with particular regard to its impact on the environment and the long-term 
livelihood of the local people. However, it is far from true that those things would happen 
automatically with moral suasion. The important question is for the African countries to 
consider where the balance should be struck between development and environment and what 
law is to be enacted to ensure that its long-term prosperity is not sacrificed for short term 
investment. As Cooma argues, “the responsibility to protect the environment should not be 
that of the investor alone. It is a matter of the [host] government being clear on environmental 
policies and enforcing them." 27 Indeed, sound national development policies are needed to 
promote foreign investment and a sound legal and institutional framework plays a crucial 
part. The designing FDI policies must embody development framework mindful of the 
impact of FDI on domestic economic performance, with the ends of achieving both economic 
and social development.28 The United Nations recommends that the least developed countries 
should strengthen their national policy and regulatory framework inter alia to secure contract 
enforcement and forge private and public cooperation.29 It further recommends that the LDCs 
put in place some facility to register and oversee new and existing foreign investment.30   
 
But currently environmental standards in Africa are “weak”31 and the African governments 
are not doing enough to make the right balance between the attraction of FDI and the 
protection of environment. For instance, in Angola, the law of environment requires that 
foreign investors be licensed to engage in petroleum, mining, road construction or power 
stations.32 To obtain such a licence, they must complete an environmental impact study for 
approval by the Angolan Ministry of Environment.33 Failure to obtain a licence or to comply 
with the terms of the licence incurs the liability of a fine.34 In June 2002, Chevron 
Texaco�was�fined two million US dollars after its offshore oil pipeline leakage resulted in 
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pollution to beaches and damage to the fishing industry in Cabinda, Angola.35 It is 
questionable to what extent the fine reflects the actual environmental damage. In fact, the 
local press and environmentalists in Angola had blamed Chevron for oil spills for years;36 
apparently no actions had been taken either by Chevron or by the government before the 
spills. Furthermore, there is no indication whether the one-off fine would be sufficient to 
reimburse the cost for the long-term environmental damage. Then one may also consider 
uncommon the government’s success in claiming the compensation in this case in the same 
way as with the BP deepwater horizon oil spill in the Mexican Gulf: “Had a small firm, rather 
than BP, been responsible for the spill, the public would have been left with a huge bill. In 
that perverse sense, we should perhaps consider ourselves lucky.”37 Indeed, with respect to a 
small or medium sized firm, it is uncertain whether the government is able to claim 
compensation for environmental damage and whether the firm is able to meet the demand out 
of its limited resources; furthermore there is the issue with the polluters which have declared 
bankrupt or insolvent or those which no longer operate in the jurisdiction many years later 
when the environmental damage shows up.  

 
In this paper, I discuss the bonding requirements as a solution for the African governments to 
address the environmental damage by overseas investors. I discuss this question with 
particular reference to the Chinese investment in Africa. I argue that the conventional 
bonding requirements are stricken with problems which would become particularly acute in 
the context of Africa; however, the requirements can be modified with the participation of the 
home government of the investors, which would provide a sound framework for African 
countries.  
 
It should be pointed out that it is not that the Chinese companies alone may disregard 
environmental protection in their investment and need control; in fact, any company, be it 
Chinese or Western or local, may behave irresponsibly in the absence of strong and 
enforceable measures and may leave the government to shoulder the bill for remedying the 
damage. As seen above, Chevron�Texaco disregarded protests and warnings for years and 
eventually caused its large-scale oil leak. This poses the question, to what extent the modified 
version of the bonding requirements, if workable with reference to Chinese investors, has any 
wider application. The paper will address this question before conclusion.   
 
TORT LIABILITY 

When the environmental damage occurs, the government or the aggrieved parties sue the 
alleged polluters in tort. If the allegation is not made out, ie no causal link is established, the 
suit is not successful and the liable polluter “disappears”, the so-called “disappearing 
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defendant problem.”38 Where the causation is established and the liable firm is successfully 
sued, there is a concomitant problem. For example, the damage is worth one million pounds, 
either for cleanup or for reclamation of a mining site, but the polluters have only half a 
million pounds’ resources; then under the liability rule, their liability does not exceed their 
resources. This is referred to as “the judgment proof” problem.39  The problem is acute if the 
liable firm does not have financial means to meet its obligations and hence declares 
bankruptcy.40 The problem is aggravated when the law allows the firm to discharge its 
liability in the case of bankruptcy.41 The problem becomes more acute with adverse social 
implications of job loss etc “where firms become insolvent as the result of the financial 
obligations arising from some catastrophic environmental or safety mishap.”42 

Shavell argues that “potential insolvency causes a reduction in care level” and “socially 
efficient outcome” is hard to achieve.43 Boyd analyses the problems with “a bankrupt, 
dissolved, or absent polluter” and shows that a firm may avoid the cost for environmental 
cleanup through bankruptcy or dissolution.44 Boyd identifies that “The U.S. landscape is 
littered with environmentally damaging operations that were either abandoned entirely or left 
unreclaimed due to bankruptcy.”45 A U.S. Environmental Protection Agency Superfund study 
shows that “the cost of so-called orphan shares—liability costs for site cleanup that cannot be 
recouped due to a polluter’s bankruptcy or absence—will range from $150 million to $420 
million every year at federal Superfund sites alone.”46  Repetto reported on mining companies 
in the US and came to similar finding that some had filed for bankruptcy, leaving the 
financial burden of remediation on taxpayers. Dakota Mining Company running the Gilt 
Edge gold Mine offers an example. When the company filed for bankruptcy, it left 130 
million gallons of acid mine wastewater on the mine. The State concerned held a cash bond 
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of $6.2 million with a demand note for the balance of $6.8 million. The state government 
ended up spending $27 million with an additional $18 million for complete reclamation.47   
 
In bankruptcy, the government has no priority for environmental claims over claims by other 
creditors; in the US, when a company files for the Chapter 11 bankruptcy, the law discharges 
it from any pre-bankruptcy claims arising before the confirmation of the plan of 
reorganization. In Ohio v. Kovacs,48 following Kovacs’s refusal to comply with a cleanup 
order, the state of Ohio put the company under receivership and repossessed the site 
concerned. The Court held that the state’s action was a monetary payment claim and it was 
dischargeable under the Bankruptcy Code. However, when a firm emerges from bankruptcy, 
it may still be liable for environmental damage.  In United States v. Apex Oil Co, the 
government sought an injunctive relief under the Resource Conservation and Recovery Act 
("RCRA") from a firm to clean up petroleum contamination 15 years after its reformation 
following a Chapter 11 bankruptcy.49  The Seventh Circuit distinguished Kovacs, refused to 
hold the government’s injunction to be a “claim” under Chapter 11 and upheld the injunctive 
relief of $150 million cleanup. 
 
Firms may attempt to escape liability through outright declaration of bankruptcy. It is also 
likely that “firms may purposefully increase the likelihood of bankruptcy by divesting 
themselves of capturable assets in order to externalize costs.”50  Moreover, to escape 
liabilities, a firm may legally dissolve and hence the cost recovery becomes impossible. As 
environmental damage is more likely to emerge over many years, a firm may sell its assets 
over the period and then fully dissolves itself, thereby effectively externalizing environmental 
costs.51  
 
BONDING REQUIREMENTS AND PROBLEMS 
 
To address the problems with tort liability, the bonding requirements are often adopted. There 
are many advantages with the bonding requirements. For example, there is no need to 
establish the causal link between the defendant firm and the damage;52 rather all that is 
required is to show that the environment is damaged, the site is un-reclaimed, etc. The burden 
of proof is then shifted onto the firm which in discharging the liability must show that the 
damage was not caused by them.53 The form of the bond may come as a surety bond or cash 
deposits or letter of credit. The benefit of the surety bond or letter of credit is clear; the 
provider/underwriter of the surety bond would examine the firm’s credit standing, its 
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financial statements, business practices, and overpayment history. This actually helps to 
screen out unviable businesses.54  

The bonding requirements are widely used. To make sure that they perform their contracts, 
importers and exporters are often required to fulfill the bonding requirements.55 For example, 
the Dominican Republic requires importers to post a bond to guarantee the payment of the 
selective consumption tax, as it does with domestic producers.56  In the 1960s, two voluntary 
associations, namely, the Association of British Travel Agents (ABTA) and the Tour 
Operators Study Group (TOSG) introduced the first bonding scheme to safeguard the 
interests of air travelers and provide compensation for aggrieved travelers. Under the scheme, 
each of their members was required to contribute 5% of their annual turnover as their 
bonds.57 Initially, both companies held and managed the bonds for their members and 
arranged for repatriation of passengers from abroad and refunds of payments; now the CAA 
undertakes the management.58   
 
In the US, the Miller Act makes the bonding compulsory for the government contract 
projects. Two types of bonds are required before any contract for the federal public work 
projects of over $100,000 is awarded: a performance bond and a payment bond. The former 
aims to protect the Federal Government whereas the latter protects suppliers of labour and 
material.59 Additional bonds may be required.60 In essence, it protects suppliers of labour or 
materials to contractors or subcontractors. Subcontractors and suppliers of labour or material 
may sue on the payment bond, so may those suppliers who contract with the subcontractors 
and hence have no contractual relationship with the contractor. 61 A supplier’s right to bring a 
civil action on the payment bond may be waived subject to the stringent conditions. The 
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unique feature of the Act is that the action is brought against the surety of the bond; it is “to 
shift the ultimate risk of nonpayment from workers and suppliers to the surety.”62    
 
The bonding requirements are also used in the mining and oil exploration and production. 
This is our interest in this paper. Such requirements are aimed to safeguard the protection of 
the environment and the compensation of the aggrieved parties from the environmental 
damage. The requirements in essence embody the bond agreement between the parties. The 
agreement sets down clear criteria under which the bond is to be released to the firm. It also 
specifies the firm’s liabilities whereby the bond is to be forfeited; as with other liabilities, 
first and foremost the liabilities for environmental damage must be established before the 
bond is forfeited. Furthermore, the funds cannot be used for liabilities not covered in the 
agreement.63   
 
The problems with the bonding requirements are with the adequacy of the bond amount, its 
scope of coverage, and the firm’s duration of liability.64  The amount of the bond is based on 
estimates ex ante. But sometimes, environmental damage is difficult to be measured in 
monetary terms;65 plus, the damage may only emerge many years later when the responsible 
actor does not exist anymore. This may well leave the bond insufficient for the cost of 
cleanup or reclamation.66 The design of the bond may take this into account, but that is a 
difficult task as acknowledged,  
 
“any formula that sets bonding commitments at a high level would entail an incremental cost 
to operators, potentially discouraging or preventing investment among small companies, 
while placing additional economic burden on development and property transactions. On the 
other hand, bonding levels that are set at average cost do not adequately account for the 
possibility of cost falling above posted levels, essentially requiring that a portion of the risk 
be held by the government.”67  

Some industries such as the mining industry employ the “worst case scenario”; i.e., the value 
of the bond is set at maximum reclamation cost liability.68 Historically in the US, coal mining 
left many sites un-reclaimed or under-claimed. The US passed the Surface Coal Mining and 
Reclamation Act (“SMCRA”) to deal with such problems as the cost of reclaiming those sites. 
The mining operators are required to post a reclamation bond which will be collected upon 
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default.69 Defaulting operators unable to meet the full cost of reclaiming the site will not 
receive future mining licences; the regulatory agency, rather than the operators, determines 
the amount of reclamation of land; the reclamation bond is set at an amount sufficient to 
reimburse all projected costs of reclamation.70  

The worst case scenario may not have much wide application where the worst case cannot be 
identified. For example, in relation to the emerging nanotechnology industry where the scale 
of risk and damage is unknown, the worst case is hard to predict. Lin, in this connection, 
suggests that where a firm does not exceed the damage level as specified by the necessary 
authority, the bond could be made wholly or partially refundable and “the unrefunded portion 
of the bond, intended to cover expected damages that have not yet occurred, would be 
deposited in a trust fund that the proposal would establish.”71 But the crucial question is how 
to determine the damage level in the first place, then for how long the un-refunded sum 
would be kept in the trust fund. This further raises a broader issue, that is, in many cases, 
there is latency between a firm’s activities and the emergence of the environmental damage, 
and the bond may not be still valid; even if it is, it may not be sufficient to meet the cost of 
cleanup etc. As some suggested, “the public sector is only protected up to the amount of the 
bond posted, not for the full amount of potential damages. If the firm remains solvent, 
regulators can seek a remedy through the courts.”72 But, the firm may have become insolvent, 
in which case the excess of the cost falls on the shoulder of the tax-payers.73 

Some particular industries adopt a bond pool with the government’s participation, which 
would appear to resolve the above problems. In the US, in an effort to encourage the 
development of nuclear power, the government passed the Price-Anderson Act “to assure 
adequate public compensation in the case of a nuclear accident; and to set a limit on the 
liability of private industry to remove a major deterrent to private participation in the 
development of nuclear energy.”74 It was “a protective measure to ensure participation in the 
field of nuclear energy in a time when the insurance industry was either not able or willing to 
provide the necessary coverage to protect new entrants into the atomic energy field.”75 It 
establishes a system as is “financed through a combination of private insurance and 
mandatory contributions to a common fund.”76  The mandatory contributions forms a pooling 
whereby “each nuclear licensee is required to purchase $160 million in private liability 
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insurance and to contribute a maximum of $10 million yearly (up to a maximum of $63 
million) to the compensation fund when there is a nuclear incident at any plant”, then all 
liability for nuclear accidents was capped at $560 million.77 The firm’s liability is capped at a 
certain level and the government indemnifies the damages over that level. With the 1988 
amendment, “federal indemnity would be phased out”; instead, excess damages would be 
funded from the compensation pool/self-insurance scheme made for Nuclear Regulatory 
Commission licensees.78   
 
The pooling scheme has many problems. For example, it creates “a moral hazard”.79 Bengt 
Holmstrom explains moral hazard as follows:  

 
“It has long been recognized that a problem of moral hazard may arise when individuals 
engage in risk sharing under conditions such that their privately taken actions affect the 
probability distribution of the outcome.” 80  

In a situation where moral hazard occurs, the arrangement “will not induce proper incentives 
for taking correct actions”.81 Thus, the pooling scheme undermines incentives for safe 
operation.82 As the compensation for the aggrieved parties depends on the pooling 
mechanism, it “de-emphasiz[es] the importance of individual responsibility”. 83 Precisely 
because the pool does not demarcate individual responsibility, it “blunt[s] the incentives to 
investment in optimal safety by individual firms”.84  Priest argues that “moral hazard 
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increases the costs of injuries and, thus, increases the risk level.”85 So it is no surprise that 
some firms may “take greater risks because they are insured”.86 

A further problem with the pooling scheme is that it screens out those who do not meet the 
pool membership criteria; it may “increase substantially the cost of reclamation bonding or to 
prohibit market entry altogether because of unavailability of surety bonds”.87 This raises the 
issue of equity.   
 
REGULATORY AGENCY AND APPEAL PROCESS  
 
The firm under the bonding requirements is overseen by a regulatory body. The function of 
regulators is that they monitor the work of the firm and authorise the release of funds after the 
firm meets the obligations specified in the bond agreement.  Whether the regulators decide to 
release the bond of the compliant firm or collect the bond of the defaulting firm, the decision 
is a complex process; two issues among others are worth noticing. First, regulators must work 
closely with scientific and engineering expertise to establish the environmental damage. 88 
Second, where environmental damage is observable, the firm’s liability is clear and can be 
readily resolved by reference to the bond agreement;89 in such a case, the regulator’s task is 
easy and may invite less dispute. Then, in other cases, the regulators may need to take into 
account the future or potential damage as well and then where feasible increase the bonding 
requirements under annual review. This is a difficult process and Repetto reported that, due to 
lack of effective action of regulators, many sites in the US were un-reclaimed or under-
reclaimed, resulting in huge burdens on taxpayers for the complete reclamation.90  
 
Generally, the regulation of the bonding requirements and the decision of the regulators is 
subject to independent judicial review; this enhances regulatory standards and provides the 
requisite due process for the firm in relation to the decision of the regulators. Moreover, due 
process in turn functions to improve regulatory standards and framework. In fact, accountable 
regulation is important to attract FDI, despite the extra cost for the firm. FitzGerald argues 
that “regulatory standards that are regarded as predictable by investing firms will reduce 
uncertainty and increase the attractiveness of investment, even if they involve higher 
operating costs. This predictability can itself be derived from the legal or legislative process 
that supports them, which means they will not be applied arbitrarily”.91 Similarly, Sun 
regards a sound regulatory framework with enforceable laws and regulations as “imperative 
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for FDI to enter and thrive”.92 However, there are problems with the court system in most 
African countries. Take Angola for example, apart from high legal fees, it takes a 
considerably long time for the court to hear a case because the judicial system there lacks 
capacity and efficiency.93 The World Bank’s Doing Business in 2010 survey shows that a 
court case for contract enforcement could take up to 1,011 days and cost up to 44 percent of 
the claim in Angola.94 

Arbitration is possible. The Voluntary Arbitration Law in Angola, for example, gives the 
parties the opportunity to resolve their general disputes through arbitration; then the 
Petroleum Activities Law of 2004 provides an arbitration framework in particular relation to 
disputes over petroleum activities. But there are difficulties. The first difficulty is with lack of 
enforcement of arbitral awards as Angola is not a member of the United Nations’ New York 
Convention. The second difficulty is that Angola is not party to the major convention for 
investment dispute settlement, namely, the World Bank’s International Center for Settlement 
of Investment Disputes (ICSID).95 What is significant about ICSID arbitration is that it gives 
an individual direct recourse against a state for investment related matters.96 Investors there 
cannot resort to such a dispute settlement regime in Angola. Moreover, as Angola is not a 
member to the New York Convention, the ICSID award, if given elsewhere, is not directly 
enforceable, but can only be recognized and enforced through the national courts, hence the 
problems with the judicial systems. 
 
Leaving aside its own problems such as lack of due process,97 arbitration is particularly 
problematic in Africa. First, the cost is an issue; “the requirement of advance payment of 
arbitration costs in modest amounts of US $50,000 to US$200,000 may be a heavy 
imposition on an African country or party which suffers from an acute shortage of foreign 
exchange resources, and has made no provision for this contingency.”98 Then there are other 
problems; Asante argues: 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
92!Xiaolun Sun, How to Promote FDI? The Regulatory and Institutional Environment for 
Attracting FDI, Prepared by the Foreign Investment Advisory Service for the Capacity 
Development Workshops and Global Forum on Reinventing Government on Globalization, 
Role of the State and Enabling Environment and Sponsored by the United Nations, 
Marrakech, Morocco, December 10-13, 2002, 
unpan1.un.org/intradoc/groups/public/documents/un/unpan006349.pdf!
93 2008 Investment Climate Statement – Angola, http://www.state.gov/e/eeb/ifd/2008/100819.htm 
94 2010 Investment Climate Statement BUREAU OF ECONOMIC, ENERGY AND BUSINESS AFFAIRS, 
May 2010, http://www.state.gov/e/eeb/rls/othr/ics/2010/138777.htm. 
95 Concerns about ICSID's integrity were one of the main reasons that some African countries refused to join it.  
Susan D. Franck, THE ICSID EFFECT? CONSIDERING POTENTIAL VARIATIONS IN ARBITRATION 
AWARDS, 51 Va. J. Int'l L. 825 (2011). Note that Franck’s Analysis of ICSID data shows that “ICSID 
arbitration awards were not statistically different from other arbitral processes” hence, “ICSID arbitration was 
not necessarily biased or that investment arbitration operated in reasonably equivalent ways across forums”. Id. 
96 Schmitthoff (11th ed) at 556. 
97 Alec R. Johnson, RETHINKING BILATERAL INVESTMENT TREATIES IN SUB-SAHARAN AFRICA, 
59 Emory L.J. 919 (2010) at 965. 
98 S.K.B. Asante, ‘The Perspectives of African Countries on International Commercial Arbitration’, 6 Leiden J. 
Int'l L. (1993) 331, at pp. 333 - 334. at p. 146. 



 
“A number of factors - paucity of training facilities in international arbitration, political 
instability, rapid turnover of public servants, bureaucratic barriers to transmitting or utilizing 
valuable international experience - have combined to limit the exposure of African lawyers in 
the public and private sectors to the intricacies of international arbitration.”99 
 
However, independent adjudication is important so much so that “African countries are not 
likely to attract FDI if they do not grant foreign investors the right to resort to some form of 
independent adjudication”.100 But the current judicial and arbitral systems in Africa are 
stricken with problems and may well do a disservice to the FDI. Are there any alternatives? 
Johnson proposes some alternatives. Johnson advocates an international commercial court 
which offers many advantages.101 Full-time judges hear the case in lieu of arbitrators, 
reducing conflicts of interest and enhancing due process.102 Then, unlike an arbitral award, 
the decision is subject to proper appellate procedures.103 Under ICSID for example, the award 
is final  and it does not have an appeal process; the Centre only has an internal procedure for 
the interpretation, revision or annulment of an award; for example, the defendants may apply 
to the Secretary-General to annul an award on the specified grounds that “the Tribunal was 
not properly constituted; the Tribunal has manifestly exceeded its powers; there was 
corruption on the part of a member of the Tribunal; there has been a serious departure from a 
fundamental rule of procedure; the award has failed to state the reasons on which it is 
based”.104 
 
Given that the seat of arbitration is usually outside Africa, Johnson also proposes localization 
of arbitration as “a less dramatic alternative”.105 Whilst it would reduce the cost of arbitration 
and make arbitration more accessible to local businesses, it does pose the questions of short-
term alternatives and the need for investment in training local arbitrators. 
 
The first alternative does appear to be dramatic in that the legitimacy of an international court 
is an issue, let alone its cost when compared with a domestic court. The second alternative 
apparently reflects the trend of arbitration in Africa. As argued above, until competent 
arbitral facilities and personnel are in place, a current alternative is needed.   
 
OUR PROPOSED SOLUTION 
 
From the above discussion, the bonding requirements are stricken with the problems of the 
firm’s evading liabilities through bankruptcy/insolvency and of the government’s grappling 
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with the inadequacy of funds. The pooling scheme may alleviate the problems to a certain 
extent, but it creates problems such as moral hazard and the blunting of incentives. 
Furthermore, we identify the problems with the appeal process, both judicial and through 
arbitration.  
 
In resolving the above problems, we propose that a solution be found in the bonding 
requirements but with modifications. Under the proposal, the bonding agreement is a 
tripartite agreement between the firm, the local government and the home government. It 
involves state participation. It, though, needs to be distinguished from state liability under 
international law where a state may be liable for pollution that spilled over its borders and 
inflicted damage on another state. D'Arge et al pointed out that the basic constraint in that 
situation is “use your own property so as not to injure your neighbor’s and every state’s 
obligation [is to] not allow knowingly its territory to be used for acts contrary to other 
states.”106 It must be made clear that under our proposal the state does not assume liability for 
environmental damage incurred by its companies overseas; and the claims stop where no 
fund or no companies are traceable under the state’s jurisdiction. 
 
The first issue that arises is, how does such an agreement work and what are the benefits?  
Under the agreement, the firm posts the bond as usual but the difference than the normal 
bonding requirements is that the firm’s home government is made a party to the agreement. 
The home government is thus able to enforce the agreement. The framework provides many 
advantages. First, as the home government possesses or is better equipped to procure 
information about its firms in relation to their historical records for environmental protection, 
it can screen out unworthy firms.107 As Gu has explored, “Thousands of Chinese firms failing 
to reach the new green standards have been closed down by the Chinese Government. Some 
of these have relocated to countries, including some in Africa, where regulatory requirements 
are less stringent or less severely enforced.”108  These firms have undermined the reputation 
of China’s investment in Africa. To improve its image in Africa, China would have the 
incentives to do the initial screening; the bad publicity and possible political backlash of 
sending a home company with poor records of pollution or those small unworthy firms would 
give the government enough reasons to do its homework to prevent future problems.  
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Second, the bond can be put at an acceptable level, as excessive bonding turns away 
investors. To fill up the deficiency for clean-up etc after the bond is collected, or to trace the 
polluters many years later, the home government can locate the firm’s parent company in its 
home country when its overseas operation ceases by completion of contract or by 
bankruptcy/insolvency and make claims for the African governments.  
 
Third, the advantages are also reflected in the appeal process in relation to the decision of the 
regulatory body. The home government plays an active role in the appeal process by 
becoming a member in the appeal panel. To make such a panel more transparent and 
independent and to improve impartiality, an international organisation such as the IMF and 
the World Bank may also be asked to serve as a member. NGOs may also be tasked with the 
protection of environment in Africa and hence be proactively involved in project 
monitoring.109 The decision of the regulatory agency and the appeal panel is enforceable in 
the home government as well. Then with the further involvement of the IMF, the World Bank 
or the NGOs in the enforcement of the decision, the home government has the incentives to 
chase up the defaulter and enforce the decision in the home country where necessary.  
 
As the appeal process does not involve the local courts or an arbitration tribunal in Africa, the 
problems with them are avoided. Furthermore, with international composition and expertise 
in the appeal panel, the local members are given the unique opportunity to participate in and 
possibly shape high-level adjudication process. This would provide the necessary experience 
and help to train expertise for localisation of arbitration in Africa in the future and for 
improvement of its judicial capacity generally.  
 
The second issue is whether the home government should and would be willing to get 
involved. The home government’s involvement in regulating its firms operating overseas 
especially with respect to the protection of environment has long been recognised by the 
United Nations. There have been general calls on the transnational companies’ home 
governments to monitor their activities abroad to make sure that they operate in an ethical 
way in the host countries;  the home governments should implement measures “holding [the 
transnational companies] accountable to higher standards of corporate responsibility, sharing 
information gathered with host country policy makers, and designing disciplinary measures 
and compensation schemes where there is clear evidence of damage to the host economy.”110 
As far as China is concerned, the OECD’s Environmental Performance Review of China in 
2007 emphasized that the Chinese government needs to put strong efforts “to ensure that 
Chinese corporations operating overseas, particularly in such environmentally sensitive 
industries as forest products and mining, are positive contributors to China’s stated goal of 
building an international reputation for sound environmental management and sustainable 
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development.”111 The Chinese government was urged to “improve governmental oversight 
and environmental performance in the overseas operations of Chinese corporations”.112  An 
African Union meeting of experts and diplomats in September 2006 emphasized the necessity 
of “finding mechanisms to ensure China pays more attention to environmental damage”.113 
Scholars also recognise the importance of  “intergovernmental collaboration” to create a level 
playing field; Gu believes that such collaboration between Chinese and African governments 
should be formed to “ensure that individual companies cannot go ‘shopping‘ for countries 
with low standards and those well behaved companies will not lose out to badly behaved 
companies”.114 
 
There are in fact many incentives for the Chinese government to get involved in the 
protection of environment in Africa. China is often accused of exploiting the African 
resources without regard to the improvement of the human rights there. As said before, the 
Chinese government defends its position by insisting on the detachment of investment from 
human rights. It is a long-established policy of China that “China does not mix business with 
politics”; the Chinese government takes the stance that “human rights are relative, and each 
country should be allowed their own definition of them and timetable for reaching them”.115  
Though it is contentious whether investment should be purely economic, China would need 
more persuasion and the international community would need to do more to change China’s 
stance if at all. However, as far as the environmental protection is concerned, the situation is 
different, especially given China’s own domestic problem with the environmental damage 
and its efforts to balance development and environmental protection. Fundamentally, the 
Chinese government realizes the importance of environmental protection to sustainable 
development.116 Indeed, China recently committed itself to cutting its greenhouse gas 
emissions by 40% by 2020, which commitment has been integrated in its new five-year 
economic development plan.117 With its participation in protecting the environment in Africa, 
the government would show its engagement in the long-term development of the Continent; 
that would inevitably win good publicity for the government. Undeniably, China pays 
particular attention to its international image and influence; as one has observed, "The 
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overseas performance of domestic companies reflects the image and influence of the Chinese 
government, and is also an important indicator of the nation's soft power".118  The 
engagement with environmental protection would further improve China’s ties with the local 
governments and people, making its firms’ overseas operation encounter less resistance and 
gain more cooperation; in this sense, it would improve the economic goal from its investment 
in Africa. Currently, there are efforts channeled through such venues as the Forum for China 
Africa Co-operation to facilitate the engagement of the Chinese government in monitoring 
projects and agreeing environmental standards.119 The United Nations Environment Program 
is also involved in the initiative.120 The Chinese government itself has begun to take the issue 
seriously. The State Council of China urged Chinese investors to “pay attention to 
environmental resource protection.”121 The Chinese government is in the process of 
promulgating the Chinese Overseas Direct Investment Environment Protection Guidelines 
which Chinese companies must abide by in their overseas investment. The guidelines would 
require companies to make environmental impact assessment and agree course of action for 
the protection of environment; they would address the issue of compensation and corporate 
social responsibility; then, the penalty for the worst violation is cessation of overseas 
investments.122  
 
In the introduction, we ask whether the scheme should be made mandatory for any company 
and government. We now answer the question in the affirmative. It is self-explanatory that 
non-discrimination is one of the fundamental principles, be it with investment policies or 
otherwise. The question here is really whether the scheme should be made mandatory. 
Discussions in another area may help demonstrate the point. In relation to the discussion of 
whether the US Price-Anderson Act should be mandatory and be made the basis for an 
international pooling system, Pelzer argues that a mandatory international pooling system 
would create unconquerable legal problems in some states such as Germany where there is a 
constitutional issue to resolve.123 In contrast, Faure et al argue against a voluntary system; 
instead, they prefer mandatory participation in the system. They not only believe that the 
constitutional issue is not irresolvable, but also posit that “A pooling model on a voluntary 
basis can be difficult to create if there is not a convention behind the operators to force them 
to pool” and such an international convention is hard to reach.124 This would raise the same 
issue for our scheme if it were made voluntary rather than mandatory; lack of an international 
convention may leave the environmental damage uncompensated for or under-compensated 
for, but an international convention on environmental protection may be hard to be agreed, as 
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the chequered history of the Kyoto Protocol and the United Nations Framework Convention 
on Climate Change shows.125  
 
If the scheme is made mandatory, African countries may have concerns as to, e.g., whether it 
would turn away investors and whether the home governments would agree to the tripartite 
agreement. With respect to the first concern, indeed, the participation of the home 
government may mean extra burden and cost for the investors. For example, before investing 
overseas, a firm may have to satisfy its home government’s initial screening process on the 
viability of its environmental protection plan. That would appear to hinder or possibly deter 
overseas investment. But such participation by the home government ensures transparency 
and fairness in the subsequent appeal process concerning regulators’ findings and decision. 
As discussed before, despite the cost, a clear regulatory framework with due process, which 
the tripartite agreement embodies, actually gives investors certainty and induces, rather than 
deters FDI.126 In relation to the second concern, China serves as a counterbalancing power 
against Western investors and may well provide the impetus for other countries to support the 
tripartite agreement. For both economic and political reasons, China is so determined to 
invest in Africa that not only does it invest in countries where Western businesses do, but 
also it makes investment in areas or countries which other countries would not invest, be it 
for security reasons or otherwise.127 To win contracts, firms from other countries certainly do 
not want to be put at a disadvantage and have all the incentives to urge their own 
governments to join such a scheme. The United Nations urges all governments to implement 
measures to ensure that their businesses observe equity in investing overseas. In fact, some 
governments such as the UK have already set up a domestic framework to make sure that its 
companies operate overseas in an ethical way.128 Such efforts could be adapted or expanded 
to suit the tripartite agreement.  
 
CONCLUSION 
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The paper shows that foreign investors including those from China in mining and oil 
industries cause environmental damage and the local governments do not have in place an 
adequate framework to address the problem. It proposes that the bonding requirements would 
offer a solution and the investors’ home governments’ participation through the tripartite 
bonding agreement would address problems associated with the conventional bonding 
requirements. Such a scheme offers many advantages dealing with insolvent polluters; it also 
offers advantages to the home governments in that such a government as China needs the 
good publicity as a responsible investor. Given the advantages, the scheme should be made 
mandatory for any investors and governments that intend to exploit the mine and oil in 
Africa.  


